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{ have searched our real property records and business personal property records

and find no holdings owned by Eldorado Resorts, Inc at this time.

Dan Girt
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L  INTRODUCTION
1, On May 17, 2012 (the “Petition Date”), the Debtors filed voluntary

petitions for relief under chapter 11 of the Bankruptcy Code, commencing thes'e chapter 11,
- cases (the “Chapter 11 Cases™). ‘

2. OnJune 1,2012, the Debtors filed the Debtors’ Joini Chapter 11 Plan of
Reorganization (Dated June 1, 2012) {Docket No. 117} and the [Proposed] Disclosure
Statement for Debtors' Joint Chapter 11 Plan of Reorgam’zaﬂo-n (Dated June 1, 201'2) [Docket

Ne. 118}, _
3, On June } 1, 2012, the Debtors filed the Debfors’ Motion Pursuant fo 11

US.C. §§ I 125, 1126 and 1128 and Fed. R. Bankr. P. Rules 2002, 3016, 3017, 3018, and 3020
Jor an Order: () Approving Disclosure Statement; (II) Establishing Voting Record Date,
Voting Deadline and Other Dates; (1) Approving Procedures for Soliciting, Receiving and
Tabulating Votes on Join!‘ Plan and for Filing Objections to Joint Plan; (IV) Setting
Confirmation Hearing and Relareéi Deadlines; and (V) Approving Forms of Notices and Ballots

(the “D1sclosure Statement Mot;on") {Dockct No 158], pursuant to whlch the Debtons

'wquested that the Court enter an ‘Order, infer alza apprevmg the DlSClOSIJle Statement
'establishing solicitation and conﬁ_rma‘gon deadlines, and setfing a hearing’ date to consider

confirmation of the Plan.

4. On June 29, 2012, the Debtors filed the Debtors’ First Amended Joint

"' Chapter 11 Plan of Reorganization (Dared June 1, 2012) [Docket No. 254] and the [Prbﬁosed]

Disclosure Statement for Debtors’ First Amended Joint Chapter I 1 Plan of Reorganization

. (Dated June 1, 2012)-[Docket No. 2531

5. "On July 25, 2012, the Court held a hearing on the Dis¢losire Statement

6. On July 27, 2012, the Court entered its Order (4) Approving Disclosure

N Statement, (B) Establishing Voting Record Date, Voting Deadline and Other Dates, (C)
' .'Approving Procedures for Soliciting, Receiving and Tabulating Votes on Plan and for Filing

A“Objections to Plan, (D) Seiting Confirmation Hearing and Related Deadlines ond (E)

I #ags1-2052.1068 -
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Approving Forms of Notices and Ballots {the “Disclosure Statement Order™) [Docket No. 377},
which, inter alia, approved the Disclosure Statement as containing “adequate information”
within the meaning of Section 1125(a), approved the solicitation and tabulatiqn procedures
proposed by the Debtors, established solicitation and confirmation deadiines, and set
September 13, 2012 as the date for the Court to hold a hearing to consider confirmation of the
Plan. _ '

7. On July 30 and 31, 2012, the Debtors, in accordance with the Disclosure
Statement Order apd with the assistance of the Voting Agent (as defined below), commenced
the solicitation of votes on thé Plan from creditors entitled to vote on the Pian.'

8. On August 3, 2012, the Debtors ﬁlcd redacted versiong of (i) the expert
report of M, Freddie Reiss, regarding the interest rate proposed to be paid under the Cram-

Down Notes, and (ii) the expert report of Ronald F, Greenspan, regarding the valuation of the

Debtors’ company.

9. On Angust 8, 2012, the Debtors (i) filed the solicitation versions of the.

Plan and Disclosure Statement and (ii) provided a Notice of Errata Regarding Exhibit C fo

Disclosure Statement for Debiors’ First Amended Joint Chapter 11 Plan of Reorganization

(Dated June 1, 2012) (the "‘Augu‘st 8 Notice™) to all creditors that were entitled to vate on the
Plan. In the version of the Disclosure Statement that was initially sent to creditors on July 31,
2012, the final page of Exhibit C, which is comprised of a chart reflecting the range of creditor
recoveries in a hypothetical chapter 7 liquidation (the “_Cji_@_ﬁ” , was inadvertently omitted. In
addition, the Notes to the Liguidation Analysis illadveltently had not been updated to include

the range of estimated recoveries reflected in the final Chart. The August 8 Notice provided all

creditors entitled 1o vote on the Plan with a corrected version and sufficient notice of Exhibit C

to the Disclosure Statement.

10, On August 16, 2012, Black Diamond Capital Management, L.L.C.
(“Black Diamond™) filed the Black Diamond Capital Management, L.L.C.’s Motion for Enfry

of an Order Terminating the Exclusive Periods in I./T_/hich Only the Debtors May File a Plan and

Solicit Acceptances Thereof [Docket No. 452].

#4851-2152-1168 -3-
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1. On August 30, 2012, the Debtors filed the Debtors’ Motion jfor an
Order: (D(A) Designating the Vote of Black Diamond and (B) Designating the Vote of Any
Noteholder that Vated to Reject the Debtors’ Plan or, in the Alternative, Allowing the Debiors
to Resolicit Certain Votes on the Plan and Approving Related Supplemental Disclosures in
Connection Therewith; and (1) Awarding Sanctions Against Black Diamond (the “Designation
Motion”) [Docket No, 503].

12.  On September 7, 2012, the Voting Agent filed two tabulation reports (the
“Origina} Tabulation Reports™), one of which set forth the voting results for Classes 4 and 5
{the “Classes 4 and 5 Tabulation Report”) and the other set forth the voting results for Class 3
(the “Class 3 Tabulation Report”). The Classes 4 and 5 Tabulation Report shows that Class 4,
comprised of the US Foods Slecured Claim, voted in favor of the Plan and Class 5, cpmprised

of the Debtars’ general unsecured creditors, voted unanimously, with 148 ballots returned, to

accept the Plan. The Class 3 Tabulation Report shows that as of the August 28, 2012 voting

deadline, (i)IIOO holders of Mortgage Note Claims (“Mortgage Noteholders™), collectively
holding $52.965 million in Mostgage Note Claims, voted to accept the Plan, which represents
33.33% in number and 42.15% in amount of I\{Iortgaée Note ballots 1-eceivca, and (ii) 20
Mortgage Noteholders, collectively holding $72.69 million in Mortgage Note Claims, voted to
reject the Plan, which rebresents 16.67% in number and 57.85% in amount of Mortgage Note
ballots received. | A

3. On September 10, 2012, Capital Research and Managcmént Company
(“Cap Re™) filed its Statement in Support of Black Diamond Capital Management, LLC.s
Motion for Entry of an Order Terminating the Exclusive Per."iods in Which Only the Debtors

" May File ‘a Plan and Solicit Acceptances Thereof [Docket No. 569].

14, On September 12, 2012, (i) Black Diamond filed the Black Diamond
Capital Management, L.L.C."s Objection io Debtors’ Motion Jor an Order: ([)(A) Designating
the Vote of Black Diamond and (B) Designating the Vote of Any Noteholder that Voted 10

Reject the Debfors’ Plan or, in the Aliernative, Allowing the Debtors to Resolicit Certain Votes

“on the Plan and Approving Related Supplemental Disclosures in Connection Therewith; and

#4351-2152-1168 4
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(1) Awarding Sanctions Against Black Diamond [Docket No., 573) and (i) The Bank of New
York Mellon Trust Company, N.A., in its capacity as trustee under the Mortgage Notes (the

“Tndenture_Trustee™), filed its Limited Objection of the Bank of New York Mellon Trust

Company, N.A., as Indenture Trustee, lo Debtors Motion for an Order: (I)(A} Designating the
Vote of Black Diamond and (B) Designating the Vote of Any Noteholder that Voted to Reject
the Debtors’ Plan or, in the Alternative, Allowing the Debtors to Resolicit Ceriain Votes on the
Plan and Approving Related Supplemental Disclosures in Connection Therewith; and (1I)

Awarding Sanctions Against Black Diamond [Docket No, 572].

15,  On September 17, 2012, the Debtors filed under seal (i) the Debiors’
Reply to Black Diamond's and Indenture Trustee 's Objections fo Motion for an Order: (I}(4)
Designating the Vote of Black Diamond and (B} Designating the Vote of Any Noteholder that
Voted to Reject the Debtors’ Plan or, in the Alternative, Allowing the Debtors to Resolicit
Certain Votes on the Plan and Approving Related Sf;:pp!ememal Disclosures in Connection
Therewith; and (lf} Awarding Sanctions Against Black Diamond and (ii) the Declaration of
ngM Maghalkian in support | thereof.

16, On Septcmber 19 and 20, 2012 the Bankmptcy Court held a hearing to
consider the Designation Motion (the “Designation Hcarmg”).

17.  On October 8, 2012, the Court entered the Further Revised Stipulated

Scheduling Order Re: Conﬁrmaﬁon Hearing [Docket No. 658}, which, among other things, in

furtherance of the proposed settlement set forth in the Stihﬁlation (defined below), provided for
" the bifurcation of the confirmation hearing on the Plan as follows: (a) the confirmation hearing
1 would commence on October 22, 2012, and continue, if necessary, on Qctober 23, 2012; and

. (b} to the extent necessary, the confirmation hearing would .be .resumed in November or

December 2012,
18,  On October 15, 2012, the Debtors filed the Deblors’ Motion Pursuant fo

11 US.C. §§ 105(a) and Fed R. Bankr. P. 9019 Jor an Order Approving Stipulation
Compromising and Resolving Plan-Related Issues Among Black Diamond Capital

Management, LL.C., The Bank of New York Mellon Trust Company, N.A. and Capital

‘#4851-2152-1168 -5-
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Research and Management Company (the “9019 Motion”) [Docket No. 665], which, among
other things, requests that the Court approve the Stipulation Compromising and Resolving
Plan-Related Issues Among the Debftors, Black Diamond Capital Maragement, L.LC., The
Bank of New York Mellon Trust Company, N.A., and Capital Rese;:rrcfé and Management
Company (me “Stip_u!at‘ion"), attached as Exhibit 1 thereto. The Stipulation embodies a
proposed resolution of the principal issues in dispute in these Chapter 11 "Cases (the

“Noteholder Setflement™ and specifically provided, among other things, that (a) Black

Diamond withdrew its vote rejecting the Plan, thereby resulting in Class 3 Acceptance of the
Plan, (b) the Debtors would pursue confitmation of the Plan using the “Consensual Treatment”
alternative for the Mortgage Note Claims as set forth in Article 1{LB.3 of the Plan (the
“Consensual Plan™), and (c) Black Diamond, the Indenture Trustee and the Cap Re Holdérs
would support, and refrain from objecting to or contesting, t_;onf“u'matiou and consummation of
the Consensual Plan. |

19.  On October 15, 2012, the Debtors filed (i) their Me.morandum of Law in
Support af Corzf rmation of Debtors First Amended Joint Chapter 11 Plan of Reorgamzarron
(Dated June 1, 2012) (the “Confirmation Brief”) [Docket No 6837 and (ii} the Declaratwn of
Stephanie D. Lepori in Support of Confirmation of Debtors® First Amended Joint Chapter 1

Plan of Reorgamzqtzon (Dated June 1, 2012) {Docket No. 684] (the “Lepori Declaration’ .
20.- - On October 15, 2012, KCC filed a supplemental tabulation 1ep01’s for

Class (Mortgage Note Claims) (the “Su ppiemental Class 3 Tabu"!anon Regm " togethm with

| the Original Tabulation Reports, the abulatlon Reports” or the “Tab Rgts o) [Docket No.
: +685] that reflected the withdrawal of Black Dsamon_d s votes on ‘the*Plan -pursuant to the
'[! Stipulation, The Supplemental Class 3 "fﬁbﬁléﬁbﬁ"Ré;')é‘rt‘étéiés}".'tlia{“‘féiféﬁ}ing Back |
Dlamoud’s withdrawal of its votes on the Plan, (i 100 Mougage Noteholders, coliectively

) holding $52.965 million in Mortgage Note Claims, voted to accept the P]an which zep;esents |

" $4.75% in number and 78.58% in amount of Mortgage-Note balots received and (i) 18

Mortgage Noteholders, collectively holding §1 4.435 million in Mortgage Note Claims, voted to

“#4851-2152- 1168 ' -6-
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reject the Plan, which represents 15.25% in number and 21.42% in amount of Mortgage Note
ballots received.

21.  On October 18, 2012, the Deb_toi‘s filed (i) the Debtors’ Motion for an
Order Pursuant to 11 US.C. §§ 105, 363 and 503 Authorizing and Approving Debtors’ Entry
Into and Performance Under Wells Fargo Leiter Agreements in Connection with Proposed
New First Lien Credit Agreement [Do'cketl No. 703] {the “Welis Fargo Motion™} and (ii) the
Declarat.ion of Thomas R. Reeg in Support of Debtors’ Motion for an Order Pursuan! fo 11
US.C. §§ 105, 363 and 503 Asthorizing and Approving Debtors’ Entry Into and Performance
Under Wells Fargo Letter Agreements.in Connection wiﬂ; Proposed New First Lien Credit
Agreement [Docket No. 704] (the “Reeg Declaration™). The Court considered, and granted the
relief requ{astcd in, the Wells Fargo Motion at the Confirmation Hearing. _

22, On October 18, 2012, the Debtors filed the Nofice of Filing of First
Amended Plan Supplement for Debtors’ First Amended Joimt Chapter 11 Plan of
Reorganization (Dated June I, 2012) [Docket No. 715}, which attached” revised and
substantially _ﬁt_lal veijsigllis of (i) the New Second Lien Ind_eptﬁre, (i) the collateral frust and
intercreditor agreement to be c.ntered into, among others, the New First Lien Administrative
‘Agent and the Tndenture Trusiee as ind;el_]ture trustee under the New Second Lien Indenture,
and (iii) the form of the New Subordinated Notes. »

23, No party in interest has filed or made any objection to the Plan.

24, On Octobet 22, 2_0}2, pursuant to sections 1127, 1128 and 1129 of the

.Bankruptey Code and Federal Rules of Benkruptcy Procedure 2002, 3017, 3018, 3019(a),

3020(b) through (e), 7052 and 9019, the Cduft held a hearing (the ‘qupﬂrniationl-.H'ea_i'@‘ng”} to

- Noteholder Settiement.

NOW THEREF ORE, based upon .this Court’s review and consideration of the Plan,
the Confirmation Brief, the 9019 Motion, the Stipulation, the Noteholder Settlement, the Wells
Fargo Motion, the Lepori Declaration, the Reeg Declaration, the Tabulation Reports, all other

documents and other evidence submitted in connection with the Plan, and having heard and

§4851-2152-1168 -
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considered the arguments of counsel at the Confirmation Hearing, and upon the entire record of
these Chapter 11 Cases, and afier due deliberation thereon, the Coutt hereby enters the

following Findings of Fact and Conclusions of Law set forth below (the “Findilngs of Fact and

Conclusions of Law™).

1.  FINDINGS:OF FACT AND CONCLUSIONS OF LAW

FINDINGS OB FACE AND &N L L T Al Sl
25. These Findings of Fact and Conclusions of Law refer to, in summary

fashion, numerous provisions of the Plan. All such descriptions are qualified by the express
terms of the Plan, which Plan terms control unless expressly modified herein. In addition, the
failure to specifically include or discuss any particular provision of the Plan herein shall not
diminish the effectiveness of any such provision, it being the intent of the Court that the Plan.
shall be confirmed in its entirety, and the Plan is incorporated herein in its entirety by this

reference,

26.  All of the recitals set forth in Section [ above hereby are incorporated as

findings of fact and conclusions of law, as applicable.

27. Each fi ndlug of fact set forth hmem to the extent it is or may be sc'

" deemed a conclusion of law, shall also, const:tute a conciusmn of }aw Each conclusxon of law

set forth herein, to the extent that it is or tay be so "deemed a finding of fact, shall aiso

constitute a finding of fact These written findings of fact and concluswns of law shall include -

any oral findings of fact and conclusmns of law made by the Court durmg or at the

" Confirmation I-Ieaung n accordancc with Federal Ruie of Bankruptcy Procedure 7052, made

applicable to these proce_edmgs‘ by .F,aderal Rule of Banikruptey Procedure 9914,

A, Jurlsd:ctmn and Ven e

28 “Fhe Court. has sub_]ect mattel jwlSdlCtl(}il ovet this matter pursuant to 28 |

. U.S.C. §§ 157 and 1334 Conﬁlmatmn of the Plan is a core pmceedmg pu1suant t0o 28 US.C. §
EE 157(b). Venuein tlus Cowt is plopcl pursuant to 28 U.S. C. 88 1408 and 1409,

B. Comnhanee With' ti:e Regmrements Of Bankruptcv Code Sectmn 1129
29.  The Plan comphes with all apphcable provnsxons of the Bank:uptcy .

Code, as required by Section 1129(a)(1), including Sections 1122 and 1123.

#4851-2152-1168 ‘ -8-
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i Sections 1122 and 1123(a)(1) through (a)(d) —
Classification and Treatment of Claims and Equity Interests

30.  In accordance with the requirements of Sections 1122 and 1123(a)X1),
Article TII of the Plan designates Classes of Claims and Equity Interests, other than
- Administrative Claims and Priority Tax Claims (pursuant to Section 1123(a)(1), classes of
Administrative Claims and Priority Tax Claims are not required to be classified). The
Mortgage Note Claims, which are claims based on the Mortgage Notes and secured by
_substantially all of the Debtors’ assets, are classified in Class 3. The US Foods Secured Claim,
which consists of a claim based on a trade payable and secured by the Debtors’ assets, i$
classified in Class 4. The Debfors’ gcﬁeral unsecured claims, including the Debtors® ardinary
course trade payables, are classified in Class 5. The partnership interests of Galieon, Inc, and
Eldorado Resorts LLC are classified in Class 6. Class 1 co_nsists of the Debtors’ other secured.
claims and Class 2 consists of certain claims against the Debtors that are entitled to priority
over general unsecured claims,

31,  In accordance with the requirements of Section 1122(a), each Class of
Claims and Equity Interests contains only Claims or Equity Interests that are substantially
similar to the other Claims or Equity Interests within that Class.

32.  In accordance with the reciuirements of Sections 1123(a)(2) and
1123(a)(3), Article III of the Plan specifies all Classes of Claims and Equity Interests that are
not impaired under the Plan and specifies the treatmenit that will be received by. all Classes of

Claims and Equity Interests that are impaired under the Plan.

33, Consistent with Section 1123(a)(4), Article 11l of the Plan also provides
the same treatment for each Claim or Equity Interest within a particular Class, unless the
tiolder of a Claim or Equity Interest agrees to less favorable treatment of its Claim ot Equit_y

-Interest.

it Section 1123( a)(8) — Adeq uate Means for Plan Implementation

34, Article IV and certain other provisions of the Plan set forth adeguate

means for the implementation of the Plan within the meaning of Section 1123(a)(5). Such

#4851-2152-1168 -G
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implementation provisions include, but are not limited to, provisions providing for (a) the
continued existence of the Debtors after the Effective Date, (b) the vesting of property of the
Debtors® estates in the Reorganized Debtors, (c) the maintenance of the Debtors® existing
organiiational documents, subject to the Debtors’ right to amend such documents in
accordance with the terms of such documents and applicable law and (d) the retention of the
Debtors’ existing directors, officers, and executive committee members. In addition, Article
IV.B of the Plan includes appropriate provisions permitting the Debtors to obtain the financing
necessary to implement the Plan, including the Reorganized Debtors’ entry into the New First
Lien Credit Agreement and the New Second Lien Indenture and issuance of the New Second
Lien Notes and the New Subordinated Notes. Aurticle IV.C of the Plan sets forth the sources of
Cash to be used to pay all Cash distributions under the Plan, including the Class 3 Consensual
Cash Distribution and the distributions.to be made to general unsecured creditors either on the
Effective Date (for claims totaling less than $15,000) or over the course of the one-year period
following the Effective Date (for claims totaling $15,000 or more)l. In light of the foregoing,
the Plan satisfies the requirements of Section 1]23(;)(5).

Hi.  Section 1123(2)(6) — Prohibition Against the Issuance by
Corporate Debtors of Non-Voting Equity Securities; Adequate

Provisions by Spch'Entitieé' for Voting 'Pbﬁér_;}f-Classes' of Securities

35.  The requirements of Section 1123(a)(6) are inapplicable to the Debtors
and the Plan. The Joint Venture is a partnership, rather than a corporation, and is therefore not
subject to Section 1123(2)(6) based on the plain language of the statute. In addition, SLCC,

although a corporation, has no operations, assets or yevenues, and has only one class of stock,

- which is wholly-owned by the Joint Venture. Accordingly, Section 1123(a)(6) is inapplicable

4o SLOC because thete s no need “for 't'h'eit')}'}ié of . rinority-shareholder protections

contemplated by Section 1123(z)(6).

fv. Section 1123(a)(7) — Selection of Directors.and
Officers jn a Manner Congistent with the Interests
of Creditors, Equity Security. Holders and Public Policy

36. In accordance with Section 1123(a)(7), Article IV.D.1 of the Plan

provides that the Partners will retain their equity interests in the Debtors and that the selection

#4851-2152-1168 .10-




"~ Case 12-51156-btb  Doc 731 Entered 10/23/12 08:47:23 -Page 11 of 41

—

T T S C B RN B - —
wqmmkuwec\ogzg.mgaﬁ-c

DR 1y b e N

of the Reorganized Deblors’ executive committee members and management will continue to
be governed by the existing partnership agreement. Article IV.D.2 of the Plan provides that the
Debtors’ existing management team, which has significant experience operating the Debtors
and in the hotel and gaming industry in general, will continue to manage the Reorganized
Debtors. Accordingly, because (i) the ownership of the Debtors is not altered by the Plan, (ii)
the existing ownets have already agreed to the means by which the Reorganized Debtors’
management is selected, and (iii) the Reorganized Debtors will continue to be managed by

gualified and experienced individuals, Section 1123(a)(7) is satisfied.

A\ Section 1123(b}(1) ~— Impairm ent of Claims and Interests
37, Consistent with Section 1123(b)(1), Article ITI of the Plan impairs or

Jeaves unimpaired, as the case may be, each Class of Claims and Equity Interests and cleatly
identifies such impaivment or unimpaitment.

vi. Sections 1123(b)(2) — Assumption, Assignment or
_Rej ection of Executory Cogtracts_-and Unexpired Leases

38. Consktent with Section 1123(b)(2), Article V of the Plan provides for .

the assumption by the Debtors of all executory contracts and unexpired leases that (i) have not

expited by their own terms on or prior o the Effective Date, (ii) have not been previously
assumed or rejected by the Debtors during the Chapter 11 Cases, (iii) have not been identified
in the Plan Supplement as an executory confract or unexpired lease to be rejected, or (iv) are
not the subject of a pending motion to reject, Accordingly, the Plan satisfies the requirements

of Section 1123(b)(2).

30.  In addition, all non-Debtor counterparties to the Debtors’ executory

{ contracts and unexpired leases (the “Counterp a_ar:ties” and, each individually, a “Counterparty”)
recetved full and sufficient notice of the Plan and the Debtors’ assumption of their executory

contracts and unexpired leases in accordance therewith, No Counterparty raised or filed any

"objection to the Plan or the Debtors’ assumption of its executory contract or unexpired lease
and, accordingly, each Counterparty is deemmed 1o have consented to the Debtors’ assumption of

its executory contract or unexpired lease, as applicable, in accordance with Section 365.

#4851-2152-168 -11-
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40. The Debtors have provided adequate assurance of cure and future
performance with respect to each executory contract and unexpired lease that will be assumed
pursuant to the Plan in accordance with Section 365. Article V of the Plan expressly provides
for the cure of all defaults under executory contracts and unexpired leases and the Debtors'
anticipated cash position on the Effective Date demonstrates that they will be able to cure any
such defaults. On and after the Effective Date, the Debtors will remain sufficiently capitalized
and ate projected to generate sufficient cash flow to meet all of their post-emergence
obligations, including obligations under their assumed executory contra;cts and unexpited
leases, which constitutes adequate assuran& of future performance with respect to each
assumed executory contract and unexpii‘cd lease. In light of the foregoing, the Debtors’
assumption of executory contracts and unexpired leases pursuant to the Plan satisfies all
requirements of Section 365.

vit.  Section 1123(b}(3}— Retention, Enforcement
and SettEement of Claims ]:Ielﬁ b the Debt{n‘s

. 41,  Consistent wiﬂ_l Section 1 123(b)(3)(A), Article }V.E of the Plan provides
for the Debtors’ retention and 'lanfo;'c.:e.t;_lél1t of any cl.ail.ns, demands, rights and Causes of
Action held by the Debiors’ or their Estates; unless _othﬁrwise agreed to by the Debtors or
released under Article 1X.D of the Plan. 7

viii, Section 1123( b)(4) — Sale of: Assets of the Estate

42. Seotion 1123(b)(4) is a non—mandatory ptowsmn and does not require

| that the Plan provide for the sale of assets of the estates. Accordingly, because the Plan
i - provides for the reorganization of the Debtors, and retention and vesting of the Debtors’ and
I estates’ assets in the Reorganized Debtors, Section 1133(6)(4) is mapplicable to the Debtors |

‘ and the Plan,

#4851-2152-1168 . J12-
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ix. Scetion 1123(b)(5) — Modification
of the Rights of Holders of Claims

43, Consistent with Section 1123(b)(5), Auticle 111 of the Plan modifies or
feaves unaffected, as the case may be, the rights of Holders of each Class of Claims, Holders
of Claims in Classes | and 2 will receive payment in full in Cash and/or are unimpaired by the
Plan. Holders of Claims in Class 3 will receive, on account, and in full satisfaction, of their
Allowed Mortgage Note Claim, the “Consensual Trestment” set forth in Article 111.B.3 of the
Pian, which .providcs that each Holder of an Allowed Mortgage Note Claim will receive (i) its
pro rata share of the Class 3 Consensual Cash Distribution and the New Second Lien Notes and
(ii) the benetit of the Plan’s release and injunctive provisions. Holders of Claims in Class 4
will receive full payment of the Allowed US Foods Secured Claim, excluding accrued interest.
Holders of Claims in Class § will receive either (i) payment in full in Cash (without interest) on
the Effective Date (for claims totalin_g less than $15,000) or (ii) payment in full in Cash {plus
interest at 5% per annum) to be liaid over one year in -cquai quarterly installments beginning
approximately 90 days aﬁm the Effectwe Date (f01 clanns equal to or greatel than $15,000).

X, Sectlon 1123( b)( 6) — Gther Anpropr:ate Prov:smns
44,  Consistent with Section -1123(b)(6), the Plan inctudes additional

appropriate implemeiutation provisions that are not inconsistent with applicable provisions of

the Bankruptcy Code, including: () the provisions of Article VI of the Plan governing -

. distributions on account of Allowed Claims; (ii} the provisions of Article VII of the Plan

establishing procedures for resolving Disputed Claims and making distributions on account of
such Disputed Claims once resolyed; and (iif) the provisions of Article IX of the Plan,
including the treatment of the provisions of the Plan as a comprehensive setilement, releases by
the Debtors, relcases by Holders of Claims and Equity Interests, a supplemental injunetion and

certain exculpation provisions.

#4851-2152-1168 13-
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xi Section 1123(d) — Cwre of Defaults
45.  In accordance with Section 1123(d), Article V of the Plan provides for

the cure of defauts in respect of all executory contracts and pnexypired leases that are being

assumed under the Plan, Accordingly, the Plan satisfies Section 1123(d).

xii,  Section 1129(a)(2) — Plan Proponent Compliance
withA yplicable Provwions of t he Bankrupte Code

46.  In accordance with the requirements of Section 1.129(a)(2), the Debtors

have complied with all applicable provisions of the Bankruptcy Code, including Sections | 125

and 1126, the Bankruptcy Rules, including Bankru;’:_tcy Rules 3016, 3017, and 3018, and this

Court's Disclosure Statement Order. In connection therewith, the Debtors have satisfied all

solicitation requirements refated to the Plan and all notice requirements related to conﬁrmﬂticn

of the Plan. These findings and conclusions are supported by the following facts: |

e in accordance with Bankrupicy Rule 3016(b), the Debtors filed copies of the
Disclosure Statement with the Plan, including the “solicitation” versions of
the Plan and Dzsclosure Statement (gg_ Docket Nos. 117, 118, 253, 254 and
417), and postcd COplﬂS of the P]an and Dtsclosu:c Statement on the webs:te
for these Chapter 11 Cases maintained by Kurtzman Carson Consultants
LLC;

e in accordence with Bankruptcy Rules 3016(c) and 3017(f), the Plan and
Disclosure Statement describe the injunctive provisions of the Plan in bold
and italicized text and the Debtors:pmvided all creditors and parties in
interest with at feast 28 days’ netice (i) tlllat the Plan p:'pvides for injunctive

pélief atid (ify of the confitmation tieariiig dhd 'i‘él_éi'téd objection deadlifiéy

¢ in accordance with Baﬁkruptcy kule 3017(a), 28 days’ notice of the
Disclosura'. Statet.nent hearing wés provided to- all creditors and parties it
interest;

«  in accordance with Bankruptcy Rule 3017(d), following the Court’s approval

of the Disclosure Statement, the Debtors (i) served copies of the Plan and

#4851-2152-1168 T L14-
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Disclosure Statement inn accordance with the provisions of the Disclosure
Statement Order (and, on August 8, 2012, provided the August 8 Notice to
all creditors entitled to vote on the Plan), (ii) served notice of the
confirmation hearing and related deadlines on all creditors and parties in
interest, (iif) provided Court-approved ballots to alf creditors entitled to vote
on the Plan, and (iv) served those creditors not entitled to vote on the Plan
with a Court-approved notice that (a) described such creditor’s ineligibility
to vote on the Plan and stated that such creditor could contact the Voting
Agent or the Debtors’ counsel to obtain a copy of the Plan and Disclosure
Statement and (b)‘provided notice of the confirmation hearing and related
deadlines; and

e in accordance with Bankruptey Rule 3017(¢), the Disclosure Statement
Ovder set forth specific solicitation provisions governing the Debtors’
solicitation of the holders of .the Mortgage Note claims, and the Debtors and
the Voting Agent fully complied with such solicitation procedures.

In light of the foregoing, Section ! 129(a)(2) has been satisfied.

L. Section 1129(a}3).— Good Faith Requirement

&7.  The Debtors filed these Chapter 11 Cases after the Mortgagé Notes
matured and the Debtors were unable to refinance or restructure the Mortgage Notes out of
court. Thus, the Debtors proposed the Plan in order to effectuate a reorganization that would
effectively deleverage their capital structure while simultaneously (i) paying their creditors’
clalms either in fuil or, i the case of the Mortgage Notes, at a modest discount nnder the
Coﬁsensual Plan, and (i) preserving the value of t}}e Silver Legacy as a going concern for the
venefit of all of the Debtors’ stakeholders, including their 1,800 employees. This Court’s
finding of good faith is' also supported by the fact that (i) the “Consensual Treatment”
alternative for the Mortgage Notes provided for under the Plan reflects the framework of the
agreed-upon treatment for the Mortgage Notes provided for under the prepetition resteucturing

support agreement entered into by the Debtors and Cap Re, one of the largest holders of the

#4851-2152-1168 ' -15-
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Morigage Notes, and (i) the Plan garnered neai unanimous support from creditors and other
stakeholders. In light of the foregoing, and numeyous other facts in the record of these Chapter
11 Cases, the Court finds and concludes that the Plan was intended by the Debtors to, and does,
achieve a result that is consistent with the policies and objectives of the Bankruptcy Code and
therefore was proposed by the Debtors in éood Faith and not by any means forbidden by law in
accordance with Section 1129(2)(3).

xiv.  Section 1129(a)(4) — Bankruptey Court
Approval of Certain Payments as Réasonable
48. - In accordance with the requirements of Section 1129(a)(4), Article

1ILA.1.d of the Plan provides that (i) all Professionals or entities asserting a Fee Claim for
services rendered beforé the Effective Date shall file a final fee application by no later than 60
days after the Effective Date and {ii} t[.w allowance and payment of Fee Claims remain subject
to final approval by the Court - |

xv.  Section 1129(a)(5) ~—Disclosure of

Mana bmeqband Ci)m‘ ensation of Insiders

49,  The Plan meets the reqiiil‘élﬁérits_ of Section 1129(a)(5). The Debtors

1. have disclosed the identity of their directors and _ofﬁceré in their Disclosure Statement and the

|| Debtors’. public filings (which public filings also periodically have _id:;ntiﬁed the compensation

of all insiders employed by the Debtors.) Article IV.D.2 of the Plan provides that the Debtors’
prepetition directors and officers (and executive committee members) will continue to serve the

Reorganized Debtors in the same capacity. The retention of the Debtors’ existing -directors,

1 officers and executive committee is in the best interests of all stakeholders and public policy
“ because the Debtors’ management team (and the Debtors’ ultimate owners) have extensive
experionce in the gaming and ‘hospitality industry and substantial operational ‘and historical

. knowledge regarding the Debtors’ business, thereby making existing management uniquely

well-qualified to manage the Debtors’ business upon 'en?érgence from chapter L1.

xvi.  Section 1129(a)(6) — Regmilatory Rate Approvals

#A851-2152-1168 -16-
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50.  The Debtors’ business does not involve the establishment of rates over
which any regulatory commission has jurisdiction. Accordingly, Section 1129(a)(6} does not

apply to the Debtors or the Plan.

xvii. Section 1129(a)(7) — Best Interests of Creditors Test

51.  Each holder of & Claim against or Equity Interest in the Debtors will

receive a recovery under the Plan on account of such Claim or Equity Interest that is greater
than would be the case if the Debtors’ business were liquidated under chapter 7 of the
Bankruptoy Code. Accordingly, the Plan satisfies the “best interests” test embodied in Section
1129(a)(7). The Liquidation Analysis submitted by the Debtors as Exhibit C to the Disclosure
Statement is detailed, credible and persuasive and has not been controverted by any other
evidence or challenged by any party in interest. The Liquidation Analysis is based on

reasonable and sound assumptions and methodologies and demonstrates that each impaired

Class will receive a greater distribution under the Plan than under a hypothetical chaﬁter 7

liquidation. Specifically, the Liquidation Analysis estabiishes that in a chapter 7 liquidation:

« holders of Mortgage Note claims w.ouId receive an aggregate recovery on
account of their secured claims ranging from approximately $109 million to
$120 million, for a recovery of approximately 80.8% to 87.6%, compared to
a recovery of 88.8% under the Plan; and

. Iﬁolders of Class 5 General Unsecured Claims would receive a recovery
ranging from approximately 25% to 31%, compared to payment in full under
the Plan (with interest at 5% per annum for Class 5 Claims in excess of
§15,000).

52.  With respect to the US Foods Secured Claim, Section 1129¢a)(7) is

satisfied because the sole holder of the Claim in this Class voted to accept the Plan.

xviii, Secfion__-iiZSfa)( 8) ——.Ac"_:eptance_ by or Unimpairment of Each Class

53.  The Plan satisfies Section 1129(a)(8). Under the Plan, Claims in Class 1
(Other Secured Claims), Class 2 (Other Priority Claims) and Class 6 (Equity Inierests) are not

impaired, and are therefore presumed to have accepted the Plan pursuant to Section 1126(f).

#4851.2152-1168 -17-
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Holders of Claims in Class 4 (US Foods Secured Claims) and Class 5 (General Unsecured
Claims) voted unanimously to accept the 'Plan, thereby satisfying Section 1129(a)(8) with
respect to such Classes. With respect to Class 3 (Mortgage Notc Claims), based on the
withdrawal of Black Diamond’s votes on the Plan as set forth in the Stipulation, and as
reflected in the Supplemental Class 3 Tabulation Report, (i) 100 votes (84.75%) representing
$52,965,000 in Mortgage Note Claims (78.58%) accepted the Plan, and (ii) 18 votes (15.25%)
representing $14,435,000 in Mortgage Note Claims (21.42%) rejected the P!an.. Therefore, in
accordance with Section 1126(c), at least two-thirds in doliar amount and more than one-half in
the number of Class 3 Mortgage Note Claims that actually voted on the Plan voted to accept the

Plan, thereby resulting in Class 3’s acceptance of the Plan.

xix.  Section 1129(a)(9) — Priority Claims
54, The Plan complies with cach of the requirements of Section 1129(2)(%)

because (i) Article 1I.B.2 of the Plan provides that Other Priority Claims will be paid in full on
the Effective Date and (ii) Article 11LA.2 of the Plan provides that Priority Tax Claims will

 peceive either (a) payment in full on the Effective Date, (b) certain less favorable treatnent

' agréed to by the Holder of any such Priority Tax Claim or (¢) cash in the amount of the

applicable Priority Tax Claim payable in regular installments ending not more than five years

after the Pefition Date in accordance with Sections 1129(a)(9)(C) and (D).‘

XX. Section 1129121)( 1 )-—— Atleast One Cnnsentmg Impaired Class
55.  The Plan satxsﬁcs Sectson 1129(a)(i0) because, as addressed above,

Ctasses 3, 4 and 5, each of which is an impairpd Class under the Plan and comprised of non-
insiders, voted to accept the Plan.

xxi. Sectlon 112.9(a)(11) — Plan IS Not lee}y to Be
Fellowed Bg Lxguxdatlcn or Need for- Farther Reo: gamzatmn

56.  Confirmation of the Plan is not likely to be followed by the ltqmdation ar
the néed for further financial reorganization of the Debtors, and the Plan therefore meets the
“feasibility” requirement set forth in Section 1129(a)}(11). Under Ninth Circuit case law, a plan

proponent may establish that the plan is feasible in accordance with Section 1129(a)(11) where

485121521168 18-
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such plan “hes a reasonable probability of success.” Acequia, Ing. v. Clintop (In re Acequia,
Inc.), 787 F.2d 1352, 1364-65 (9th Cir. 1986). The Bankruptey Code “does not require the

debtor fo prove that success is inevitable or assured, and a relatively low threshold of proof will

satisfy §- 1129(a)(11) so long as adequate evidence supports-a finding of feasibility.” Wells
Fargo Bank, N.A. v. Loop 76, LLC '(In re Loop 76. LLC), 465 B.R. 525, 544, (B.A.P. 9th Cir.

2012). The bankuptcy court's feasibility analysis is therefore necessarily a fact-intensive
inquiry, in which the court may consider a variety of factors, including (a) the adequacy of the
veorganized debtor’s capital structure, (b) the earning power of the business, () economic
conditions, (d) the ability of managcment, {¢) the probability of the retention of the debtor’s
managesment post-emergence, and (f) “aty other related matters which determine the prospects
of & sﬁfﬁcientiy successful operation to enable performance of the- provisions of the plan.” See
In re Linda Vista Cmemas, L.L.C., 442 B.R, 724, 738 (Bankr. D, Ariz. 2010) (finding debtor’s

plan to be feasible where it was supported by credible testimony and current pcrfmmance and

futme projections that showed that plan payments could be made) see also Mut. Life Ins, Co.

of New York V. Pat: LCI&!] St Joseph- Partners Ltd P’shm (In re Patncxan St Josenh PBI[]]C].S

Ltd. P’ship}, 169 B.R. 669, 674 (D. Ariz, 1994) (finding plan feasible where (a) debtor

_ successfully managed business prepetition, (b) debtor had never been in default under note

prior to maturity, (c) existing management would be retained post-emergence, and (d)
projections were supported by credible testimony).

57.  In these Chapter 11 Cases, the Debtors have submitted detailed ﬁnanclai
projections (the “Projections”), including a projected income statement, balance sheet, and cash
flow statement, that set forth projected financial information through the end of 2016. The -
Projections provide a reasoned and conservative estimation of the future financial performance
of the Debtors’ business based on the Debtors’ historical performaﬁce and recent trends, and

were developed by the Debtors’ management afier extensive consultation with the Debtors®

 financial and Jegal advisors. The Projections have not been controverted by any other evidence

nor have they been challenged by any party in interest.

#4853-2152-1168 .19-
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58, The Projections demonstrate that (i) the Debtors anticipate their cash
position will nearly double from $10.0 million at the end of 2012 to the $20 million range in

2016 and (i) the Debtors’ EBITDA will increase from an estimated $17.1 million at the end of |

© 2012 to upwards of $20 million at the end of 2016, reflecting an increase of nearly 20%.

Accordingly, the Projections shiow that the Debtors will not only be able to meet theiy post-
emergence obligations as they come due, but actually will be accumulating cash after meeting
such obligatiolns, thereby (i) enhancing the equity cushion for the Debtors’ post-emergence debt
and (i) providing the Debtors with additional flexibility in addressing iine New First Lien
Credit Facility and the New Second Lien Notes at their respective maturities,

59,  Moreover, the Debtors’ recent actual financial performance during. these
Cﬁaptgr 11 Cases generally has exceeded the Projections. This improved performance both
indicates that the Debtors will be in an even better position to meet their post-emergence
obligations and serves to highlight the fact that the Projections reflect the considered,
reasonable and ‘conservative judgment of management regax‘ding-the Debtors’ i_ikclyf future

'performanc'e. In addition, the Debtors have entered into a commitment letter and fee letter with

" Wells Fargo B.ank,A N.A. and certain of its afﬁliates (collectively, “Wells Farpo™), the proposed

- amanger, underwriter and administrative agent for the New First Lien Credit Jrf\greenraent.1 The

Commitment Letter sets forth Wells Fargo’s commitment to provide the Debtors with 100% of

the $70 million principal amount of the New First Lien Term Loan, the proceeds of which will

" fund the cash distributions to be made on the FEffective Date, in each case subject to the terms

and conditions set forth therein,

60.  The Projections and the other evidence submitted by the Debtors in
“suppott of confirmation also demonstrate that the Debtors and the Plan satisfy each and every |
factor considered by cousrts in the Ninth Circuit in evaluating feasibitity under Section

1129(a)(11). See Linda Vista Cinemas, 442 B.R. at 738. First, with respect to the adequacy of

the Reorganized Debtors’ capital structure, the Projections show (and the Plan provides {hrough

5 A capy of the commitment letter is attached as Exhibit 2 to the Wells Fargo Motion (the “Commitment Letter”).
A copy of the fee lotter has been subsmitted o the Court under seal [Docket No, 720] in accordance with the
Court's order dated October 18, 2012 [Docket No. 712] (the “Fee Letter™). ‘

#4851-2152-1168 -20-
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the definition of Available Balance Sheet Cash) that the Debtors will be sufficiently capitalized
post-emetgence with approximately $10 miltion in cash on hand after making or reserving fot
all anticipated Effective Date paymemts under the Plan, This $10 million amount is sufficient
to both (i) satisfy the applicable “minimum bankroll requirements” under applicable Nevada
gaming regulations and (ii) provide the Debtors with adequate working capital to address the
Debtors’ ordinary course operational cash needs. In éddition, the Plan effectuates & significant
reduction in the Deb‘tors‘ long-term debt obiigations (from approximately $153.6 million in
Mortgage Note Claims (inclusive of acorued but unpaid interest) to approximately $112.5
million of aggregate long-term debt post-emergence) thus further underscoring that the
Debtors’ capital structure will be feasible post-chapter 11.

61.  Second, as discussed above, the Projections demonstrate that the
Debtors’ earning power is sufficient to meet their post-emergence obligations, as demonstrated
by the anticipated increases in EBITDA and cash through 2016.

62.  Thizd, the Projections and the Plan appropriately account for the
economic conditions that may affect the Debtors’ business based upon the reasonable,
considered and sound judgment of management, in consultation with the Debtors’ financial and
legal advisors.

63.  Fouwrth, the Plan provides for the retention of the Debtors® existing
directors, officers, executive coramittee members, and ownership. Thc Debtors’ 'management
and owners are uniguely well-qualified to manage the Debtors’ business post-emergence, with
extensive experience 'in the gaming and hospitality industry, including unparalieled experience
in the Reno, chada market, and deep opcxatlonal and historical knowledge regarding the
Debtors® business. In light of the folegomg, the Court finds and concludes that the Plan is

feasible in accordance with Section 1129(a)(11).

xxii. Section 1129(a)(12) — Payment of Statutory Fees
64. In accordance with the requirements of Scction 1129(a)(12), Article

1ILA.1.b of the Pian provides that Administrative Clajms for fees payable pursuant to 28 U.S.C.

§ 1930 will be paid in Cash on or before the Effective Date and that such fees that accrue after

#4851-2152-1168 A1-
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the Effective Date will be paid by the Reorganized Debtors until the Chapter 11 Cases are

closed.

xxiii. Section 1129(a)(13) - Continuation of Pnyment of Retiree Benefits
65.  The Plan satisfiés Section 1129(a)(13) because the Debtors have only

one retiree benefit p'lan, the Supplemental Executive Retirement Plan, which the Plan does not

impair or affect.

xxiv. Sections 1129(a)(14) through (16} — Inapplicable Prnv:snons
66.  Sections 1129(a)(14), (I5) and (16) address domestic support

obligations, individual debtors, and non-moneyed businesses, respectively. Accordingly, such -

provisions are inapplicable to the Debtors and the Plan,

C. Section 1129(d) -— Purpose of Plan Not Tax Avoidance

67.  The primary purpese of the Plan is not avoidance of taxes ot avoidance

of the requirements of Section 5 of the Securities Act. Rather, as discussed above, the Plan was
proposed in good faith in order to restructuxe ‘the Debtors’ Jong-term debt obligations.

Accordmgly, the Plan is in comphance w1ﬂ1 Section 1 129(d).

D. Camphance Wlﬁl Bankruptcv Rule 3016(5\)
68. Im accmdancc w:th the 1equ1rements of Bankruptey Rule 30]6(a), the

Plan is dated and identiﬁes the two Debiors as the EIItItEeS submitting the Plan,

III. THE SETTLEMENT, RELEASK, INJUNCTIVE AND EXCULPATION
PRDVISIONS OF THI.‘._PLAN ARE REASONABLE AND_NECESSARY

69.  The settlement, releasc, © xculpat:on and mjunctwe provisions provide

necessary assurance to alt stakeholders in the Debtms TEOT gamzanon including partles that are

Aembodied in the Plan is a full and fi nal settlement of all issues related to the Debtors and these

1. Chapter 11 Cases, thereby allowing thc Debtms, thetr cred;tms and their owners to move
25

forward constructively and efficiently as stakeholders in the post-emergence enterprise.
70.  The compromise embodied in the Plan is reasonable, fair and equitable.

The Plan is overwhelmingly supported by all major stakeholders in these Chapter 11 Cases,

#4851-2152-1168 22~
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including the principal holders of the Mortgage Notes, the General Unsecured Creditors (which
voted unanimously to accept the Plan), and the Committee. In addition, the Plan provides a
consensual means for the de-leveraging of the Debtors’ balance sheet, thereby placing the

business on a substantially improved financial footing, which will benefit the Debtors and their

creditors, vendors and employees.

71, The releases provided by the Debtors, as discussed above, are part and

parcel of the overall sesolution of these Chapter 11 Cases and are a reasonable and sound
exercise of the Debtors’ business judgment and are therefore approved pursuant to Bankruptey
Rule 9019(a). Likewise, the releases provided to the Debtors and certain non-Debtor affiliates,
and the supplemental injunction provided in support thereof, are reasonable consideration for
and a necessary component of a substantial portion of the exit financing being provided by the
non-Debtor affiliates, namely, the $15 million provided by the Partners thr;)ugh the New
Subordinated Notes, which is critical to ensuring that the Debtors can make the Class 3

Consensual Cash Distribution to the Mortgage Noteholders on the Effective Date. See, £.2.,

Linda Vista Cinemas, 442 B.R. at 724 (approving temporary injunction under plan to protect

guarantors where guarantors provided fﬁnding and expertise necessary {0 effectuate plan of

yeorganization); Menard-Sanford v. Mabey (In re A.H. Robins Co., Inc.), 880 F.2d 694 (4th
Cir. 1989) (approving permanent injunction where it was necessary to prevent parties from
pursuing certain entities whose performance under plan was necessary for plan to succeed);

Sec. & Exch. Comm’n v, Drexel Burnham Lambert Grp., inc. (In re Drexel Burnham Lambert

Grp.. Ing.), 960 F.2d 285 (2d Cir. 1992) (same); of. Am. Hardwoods, Inc, v. Deutsche Credit

Corp. (In re Am. Hardwoods, Ing.), 885 F.2d 621 (9th Cir. 1989) (not involving consideration

or parties essential to successful consummation of plan); Resorts Int’l, Ine. v. Lowenschuss In
re Lowenschuss), 67 F.3d 1394 (9th Cir. 1995) (same). The releases and supplemental
injunction provided under the Plan have been fully disclosed to all parties in interest in
accordance with the Barikruptcy Rules and this Court’s Disclosure Statement Order and, not
only has no objection been raised, but creditors have overwhelmingly voted to accept the Plan

and the complete resolution of these Chapter 11 Cases.that it effectuates. In addition, cash
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recoveries on the Effective Date for both the Mortgage Notes and General Unsecured Creditors
are substantially enhanced by the $15 million subordiﬁated loan provided by the Pattners.

72, The Plan’s exculpation provision is expressly authorized by Section
1125(e), and the records of these Chapter 11 Cases cleatly indicate that the Debtors, the
Partners, the other Released Parties and their rcsp'eétivc Related Persons have acted in good
faith in soliciting the Plan,

IV. SUBSTANTIVE CONSOLIDATION IS LEGALLY JUSTIFIED -
_AND.IN THE BEST INTEREST OF THE DEBTORS AND THEIR ESTATES

73, The limited substantive consolidation provided for in the Plan is in the
best interest of the Debtors’ estates and will promote a more expeditious and streamlined

distribution and recovery process for all creditors. Courts in the Ninth Circuit follow the test

for substantive consolidation set forth in Union Sav. Bank v. Augie/Restivo Baking Co., Ltd

- (In_re Augje/Restivo Baking Co., L.td.), 860 F.2d 515, 518 n.1 (2d Cir. 1988). See Alexander

y. Compton (In re Bohhayh ), 229 F.3d 750, 766 {9th Cir. 2000) (adopting the Aupie/Restivo test
for substantive consolidation because it “is more grounded in substantive consolidation and
‘economic theory; it is also n.mor-e.: easily applied”). :When deciding whethf;r. ;substar;tivc
consolidation is appropriate, courts in the Ninth Circuit consider two alternative factors: “(1)
whether creditors dealt with the entities as & single economic unit and did not rely on their
separate identity in extending credit; or (2) v;rhether the affairs of the debtor are so entangled
that consolidation will ‘benefit a.l'l_creditors.” Id. at 766 (citing Augic/Restivo, 860 F2d at

518). According to the Bonham decision, either factor may constitute a sufficient basis to order

substantive consolidation. Id.

94, in these Chapter 11" Cases, Debtor SLCC was established solely for the
putpose of serving as a co-issuer of the Mortgage Notes and, as such, does not have, and has
never had, any operations, assets, Or revenues. Thus, SLCC’s creditors effectively treated the
Debtors as a single economic unit and did not rely on the Debtors® separate identities it
extending credit. 1n addition, the proposed substantive consolidation will not affect the legal

and organizational structure of the Reorganized Debtors or their separate corporate existences

#4851-2152-1168 ' ~24-
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2 maintained under the Bankruptey Code, under the Plan, any contract, instrument, or other

3 I agreement or document pursuant to the Plan (inchuding the New First Lien Credit Aprecrnent,

4

5 1 applicable), or any contracts or leases that were assumed or entered into during the Chapter 11

6 # Cases.

71 V. THE NOTEHOLDER SETTLEMENT AMONG THE DEBTORS,

BL:ACK DIAMOND, THE INDENTURE TRUSTEE

8 AND CAP RE IS REASONABLE FAIR AND EQUITABLE

9 75.  Banktuptcy Rule 9019(a) expressly authorizes the Bankruptey Court to
10 | approve a scitfement proposed by the debtor. Fed. R. Bankr, P. 9019(a) (“On motion by the

11 | trustee and after notice and a hearing, the court may approve & compromise or settlement.”).
12 | “The bankruptcy'court has great latitude in approving compromise agreements.” See Woodsen

13 1 v, Fireman’s Fund Ins. Co. (Inr¢ Woodson), 839 F.2d 610, 620 (éth Cir. 1988). In evaluating &

14 || proposed settlement, the Bank"ruptcy Court should also be mindful that “[tihe law favors
15 _compromise and not litigation for its own sake.” See Martin v. Kane { In E‘C.A&C Props.), 784
16 1 F2d 1377,. 1381 (9th Cir. I986). The ovcrarchiné coﬂ.sidcl':.ettic;la in deten.mn'inrg whéther to
17 | approve a settlement is whether the compromise is g‘easohab]e, fair, and equitable. See id.

18 76.  Couts in the Ninth Circuit must consider the following factors in
19 | deciding whether a settlement meets this standard: (a) the probability of success in the
20 || litigation of the dispute; (b} the difficulties to be encountered, if any, in the collection of an
51 | award; (c) the complexity, expense, inconvenience and delay of litigation; and (d) the interest -

99 [ of creditors in the case, giving deference to any reasonable views expressed. See Jn re

71 | Endoscopy Ctr.of S. Nevada, LLC, 451 BR. 527, 535-36 (Bankr. D. Nev. 2011) {citing A&C

24 | Props,, 784 F.2d at 1381). The Bankruptcy Court may also give weight to the debfor’s

25 || informed judgment that a compromise is fair and equitable, and approve a Compro

26

27 2wl jen™ as that term is used herein means a “lisn” as defined in Bankruptey Code section 101(37), and, with
respect to any assel, includes, without limitation, any morigage, lien, pledge, charge, security interest or other

78 encumbrance of any kind, or any other type of preferential arrangement that has the practical effect of creating &

Hen or security interest, in respect of such asset.

#4851-2152-1168 C 25

1 1 orany prepetition or postpetition guarantees, Liens,? or security interests that are required to be

the New Second Lien Indenture, the New Subordinated Notes or the Cram-Down Notes, as

e



o B I . T V. T i ¥+ B o

N SR S C U C R R T _. ,_._,,
RN RERELNRIREREEIZI IS RGNS

Case 12-51156-btb  Doc'731" Entered 10/23/12'08:47:23 Page 26 of 41 -

fulls “above the lowest point in the range of reasonableness.”  See In re Drexel Burnham
Lambert Grp., Inc., 134 B.R. 493, 497 (Bankr. S.D.NY. 1991).

77.  The Noteholder Scttlement is a fair, reasonable and equitable resolution
of the principal disputes among the major parties in interest in these Chapter 11 Cases and
provides the Debtors with a clear path to an expeditious and consensual confirmation and
consummation of the Debtors’ Consensual Plan. In addition to providing certainty surrounding
the Debtors’ confirmation process and significant cost savings, the proposed resolution favors
the Debtors on all major points, including that (i) the major impediment to Debtors’
confirmation of the Consensual Plan, Black Diamond’s rejecting vote, is withdrawn, (ii) the
Debtors have flexibility to pursue the Cram-Down Plan if their efforts to confirm or
consummate the Consensual Plan should fail, and (i) Black Diamond will pay certain
litigation-related fecs and expenses incurred by the Debtors.

78.  Moreover, each of the four factors under the Ninth Circuit’s test fa\rors
approval of the ploposed settlement. See A&C Props., 784 F.2d at 1381 First, there is always
a risk, espectally in heavily contested confirmation trials, that a plan will not ulttmateiy be
confirmed or consummated. This factor highlights thus one of the principal benefits of the
proposed settlement: the risk that the Plan-will not be confirmed is dramatically reduced and,
assuming that the Consensual Plan is confirmed, there is absolutely no risk that the
confirmation order or this Court’s ruling on the Designation Motion will be appealed by Black
Diamond, the Indenture Trustee and/or Cap Re.

79.  Second, the proposed settlement streamlines and expedites the collection

of the setflement payment to be paid by Black Diamond to the Debtors. Not only does the

' proposed settlement foreclose any possible appeal and concomitant delay in the Debtors

attempting to collect the settlement payment, but the Stipulation also provides that, if
necessary, the Debtors will be authorized to collect the $325,000 settlement payment on the
Effective Date by operation of a set-off against the cash distribu.tions otherwise payable to
Black Diamond under the Consensual Plan, thereby removing any riék that the settlement

payment would not be paid to the Debtors.

#4851-2152-1168 26-
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80.  Third, the Plan-related litigation in this case is complex, expensive and
has already caused—and would continue to cause—undue delay in the Debtors’ emergence
from chapter 11, Moreover, the possibility of attempted post-confirmation appeals of any order
confirming the Plan or addressing the Designation Motion could delay the Debtors’ efforts in
héving the Plan become effective. In light of the number of issues that would be litigated
absent the proposed settlement, 1t is beyond question that the Debtors and their estates would
incm; substantial additional administrative expenses. Accordingly, the third factor favors
approval of the proposed settlement. |

81.  Fourth, the pxoposed settlement is in the mtexests of all of the Debtors’
creditor constituencies and is supported by the Indenture Trustee, Black Diamond and Cap Re
(which together hold approximately 74% of the Mortgage Notes). The proposed Noteholder
Settlement also is in the interests of the other holders of the Mortgage Notes—who
overwhelmingly voted in favor of the Plan—because, by allowing for the prompt confirmation
and consummation of the Plan, Noteholders will in all Jikelihood receive their distributions

under the Plan before the end of 2012. Similarly, the sooner that the Effective Date is

achieved, the sooner the Debtors can comimence making payments to general unsecured

creditors under the Plan (in the form of four equal payments paid quarterly following the

Effective Date of the Plan), Accordingly, the Noteholder Seitlement is in the interests of the

Debtors’ creditors.

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUBICATED 'AND

DECREED THAT:

82,  The Plan is, and each of its provisions are, confirmed in each and every

tespect pursuant to Bankruptey Code section 1 129,

83.  Any objections, responses t0 of reservations of rights 'regarding

coufirmation of the Plan or any terros of the Plan, whether filed or stated oraily in court, other

than those withdrawn with prejudice in their entirety prior to or on the record at the

Confitmation Hearing or that have been rendered moot, are denied and overruled on the mexrits.
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84.  The failure to specifically make reference to any particular provision of
the Plan in this Confirmation Order shﬁll not impair or diminish the effectiveness of any such
provision, it being the intent of the Court that the Plan is confirmed in its entivety, and that each
term and provision of the Plan is valid and énforceable pursuant to its terms.. A copy of the
Plan is attached hereto as Exhibit 1 and is incorporated herein in its entirety by this teference.

85.  Continued Corporate Existence: Vesting of Assets. The Reorganized

Debtors shall continue to exist after the Effective Date, with all the corporate or partnership
powers, as applicable, under applicable law and without prejudice to any right to alter or
terminate such existence (whethier by merger, dissolution or otherwise) under applicable state
Jaw, and the ‘Debtors may enter into and consuminate one or more corporate restructaring
transactions, including, but not limited to, changing the business or cotporate form of gither or
both of the Debtors or dissolving Silver Legacy Capital Corp., in each case subject to the terms
and conditions of the New First Lien Credit Agreement. Except as otherwise expressly
provided in the Plan or this Conﬁrﬁation Order, as of the Effective Date, all property of the

Estates of thc Debto;s and any property acquned by the Debtors or the Reorganized chtors

charges, other eng:umbrances and interests, other than those expressly provided for in
comnection with the New First Lien Term Loan, the New Second Lien Indenture, and the New
Second Lien Notes and the respective collateral and security documents delivered in connection
therewith. The Liens and security interests to Be gratiied by the Reorganized Debtors (or by
any other party to secuﬁa the obligations of the Reorganized Debtors under the New First Lien

Credit Agreement, the New Second Lien Indenture or the New Second Lien Notes) pursuant to

" and the New Second Lien Notes and the 1espect1ve collateral and security documents delivered

in connection thelewmh shail be deemed per fected as of the Effective Date, subject only to such
Liens and security interests as of the Effectwe Date that are expressly permitted under the New
First Lien Credit Agrecment, the New Second Lien Indenture, and the New Second Lien Notes,

vespectively. On and after the Bffective Date, the Reorganized Debtors may operate their

#4851-2152-1168 98-




Casé 12-51156-btb  Doc 731 Entered 10/23/12-08:47:23 Page 29 of 41

YO ~3 S it B W R —

oM b N MR NN —
BN R R REREEZ E IS G RS E =~

businesses and may use, acquire and dispose of property and compromise t;l‘ settle any Claims
without supervision or approval by the Court and free of any restrictions of the Bankruptcy
Code or Bankruptcy Rules, other than those restrictions expressly, imposed by the Plan or this
Confirmation Order. Without limiting the foregoing, the Reorganized Debtors may pay the
charges that they incur on or after the Effective Date for Professionals’ fees, disbursements,
expenses or related support services (including fees relating to the preparation of Professional

fee applications) without application to the Court.

86. Cancellation and Surrender of Instruments. Except as provided in any
contract, instrument or other agreement or document entered into or delivered in connection
with the Plan or this Confirmation Order, on the Effective Date and concuirently with the
applicable distributions made pursuaﬁt to Article 111 of the Plan, the Mortgage Notes Indenture,
the Mortgage Notes, the Existing Deed of Trust® and any securities, notes, documents and
instruments which evidence such Claims shall (1) be canceled and (2) have no further force and
effect other than the right to participate in distributions, if any, provided under the Plan in
respect of such Claims, without any further action on the part of the Debtors or Reorganized
Debtors. The holders of or parties fo such canceled instrumex'lts, securities and other
documentation will have no rights arising from or relatmg to such instruments, se‘curities and
other documentation or the cancellation thereof, except the rights proyided §ursuant to the Plan;
provided, however, that no ‘distribution under the Plan will be made to or on behalf of any
holder of an Allowed Claim evidenced by such canceled instruments or securities unless and
until such instruments or securities are received by the applicable Disbursing Agent or
Tadenture Trustee to the extent required in. Article VI.H. On the Effective Date, the Mortgage
Notes Indenture, the Mortgage Notes, and the Existing Deed of Trust shail be cancelled and/or
released, as applicable, except for putposes of effectuating the distributions under the Plan and

allowing the Indenture Trustee {o retain all charging fiens pursuant to the terms of the Indenture

3 «pyjsting Deed of Trust” as used herein means the Deed of Trust, Fixture Filing, and Security Agreement with
Assignment of Rents, dated as of Febroaty 6, 2002 by Circus and Eldorado Joint Ventuse, as debtor and trustor,
First American Title Company of Nevada, as trustee, for the benefit of The Bank of New Yotk, as beneficiary (as
amended, modified, supplemented or restated from time to time).

#4851-2152-1168 20-
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with respect to disteibutions under the Plan, The Indenture Trustce shall cooperate with the
Debtors to effectuate the release and/or canceligtion of the Mortgage Notes Indenture, the
Morlgage Notes and the Existing Deed of Trust. Except as expressly provided in the Plan and
this Conﬁm‘aation Order, the Debtors, on the one hand, and the Indenture Trustee, on the other
hand, shall be released from any and all obligations under the Mortgage Notes Indenture except

with respect to the distributions required to be made to the Indenture Trustee as provided in the

Plan.

87.  Cancellation of Liens. Fxcept as provided in any contract, instrument ot

other algrecmcnt or document entered into or delivered in connection with the Plan or this
Confirmation Order, on the Effective Date and concurrently with the applicable distributions
made pursuant to Article 111 of the Plan, any Lien securing any Secured Claim (including, but
not limiited to, the Liens securing the Mortgage Notes) shall be deemed released, and the
Holder of sucﬁ Secured Claim shall be authorized and directed to release any collateral or other
property of any Debtor (including any cash collateral) held by such Holder and to take such
actions as may be requested by the Reorganized Debtors to evi;:lence the release and/or
cancellation of such Lien (inc.luding, but not.limite'd to, the release and/or cancellation of the
Existing Deed of Trust), including the execution, 'de]ivcry, and filing or recording of such
_releases and/or canceliations as may be requested By the Reorganized Debtors. To the extent
that any such release and/or cancellation is not promptly delivered, filed, or otherwise effected
by such Holders to the satis'faction of the Reorganized Debtors, the Reorganized Debtors shall
be authorized to execute, file, record, deliver, or otherwise cause such releases and/or

cancellations without further notice or order of this Court.

88, 'Restructyring Transactions. The transactions contemplated by the Plan

and/or this Confirmation Order (collectively, the “Restructuring Transactions”), including, but

not Bmited to, the Debtors’ entry into the New First Lien Credit Agreement and New Second
Lien Indenture and issuance of the New Second Lien Notes and the New Subordinated Notes,
are hereby approved in all respects. Subject to the immediately following paragraph, all of the

agreements, documents or instruments referred to in Article 1V of the Plan or otherwise

#4851-2152-1168 i . A30-
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contained in the Plan, or executed and delivered. in connection with implementing the
transactions contemplated by the Plan and/or this Confirmation Order, including, but not
limited to, the Commitment Letter and the Fee Letter {(collectively, the “Restructuring
Agreements’™), are also approved in all respects. The parties to the Restructuring Agreements,
including the Debtors, are authorized and directe& to execute and deiiw.:r, and to consummiate

the transactions contemplated by, the Restructuring Agreements in accordance with the Plan

and this Confirmation Order; provided that the obligations of Wells Fargo shall be subject to .

the terms and conditions of the Commitment Letter. Subject to the occurrence of the Effective
Date, nothing contained in the Plan or this Confirmation Order shall limit, impair or preclude
aiy person or entity from exercising their respective rights after the Effective Date pursuant to,
and in accordance with, the terms and conditions of the Restructuring Agreements,

/80,  The Debtors shall file a second amended Plan Supplement attaching a

substantiaily final version of the New First Lien Credit Agreement (the “Second Amended Plan -

Supplement”) on or before October 25, 2012. If {a) no party in interest files an objection to the
substantially final version of the New First Lien Credit Agreement on or before the third {3rd)
business da)‘r aftér the dat;a of the filing of the Second Amended Plan Supplement and the Court
does not independently have questions regarding the Second Amended Plan Supplement or the
New Fitst Lien Credit Agreement, or (b) any such objections are overruled by the Court or

withdrawn by the objecting party, then, in either case, without the need of any further order

from this Court or any further action or notice from the Debtors or any other. party, and without

altering, modifying or limiting the waiver of the 14-day stay period provided in paragraph 115
below, (i) the form of the New First Lien Credit Agreement shall be approved in all respects as
of the date herecf, (if) the New First Lien Credit Agreement shall be treated as a Restructuring
Agreement as set forth herein an-d (i) the Debtors, Wells Fargo and any other applicable
parties thereto shafl be authovized to promptly execute and deliver, and fto promptly
consummate the transactions contemplated by, the New First Lien Credit Agreement. If any
party in interest timely files an t;)bjcction to the Néw Pirst. Lien Credit Agreement, the Court

shall hold a hearing on November 5, 2012 at 11:00 a.m. Pacific time to consider any such

#4851-2152-3 168 -31-




T Cage 12-51156-btb  Doc 731 Entered 10/23/12 08:47:23 - Page 32 of 41

L N

oo 1 Oy

10
11
12

14

1'5"
16

17
18
19

20
21,
22

24

25 .

26
27
28

objection. Any reply to any objection to the New First Lien Credit Agreement shall be filed on
or before November 2, 2012,

90.  The Debtors are authorized to take or cause to be taken all corporate or
partnership actions, as applicable, necessary or appropriate to consummate and implement the
piovisions of the Plan and the Restructuring Transactions, and all such actions taken or caused
to b taken shall be deemed to have been authorized and approved by the Court without any
requirement of further action by the stockholders, directors, managers, excoutive comtnittee,
partners or memh;:rs of any of the Debtors (but, without prejudice to the foregoing, the Debtors
shéll take or cause to be taken any such further action expressly required to be taken by the
New First Lien Credit Agreement), On the Effective Date, the appropriate officers and partners
of the Debtors are authorized and directed to execute and deliver the agreements, documents
and instruments contemplated by the Plan, including the agreements, documents and
instruments required to effectuate each and every one of the Restructuring Transactions, in each
case without further notice to or order of the Court or without any ;'eé;uirmnent of further action
by the stockholders, directors, managers, executive committee, partners ot members of any of
the Debtors {(but, without prejudice to the .foregoin;g, the Debtors shall take 01“ cause to be taken
any such further action expressly required t.or he taken by the New First Lien Credit
Agreement). After the Effective Date, ?he Reorganized Debfors are authorized to undertake all

such actions.

91, Approval of Assumption of Executory Contracts and Unexpired . eases.

The executory contract and unexpitéd lease provisions of Article V of the Plan are hercby

approved and the Debtors’ assumption of executory contracts and unexpired leases pursuant to

“ihe Plan, and proposed adequate assurance of performance under the assumed executory

contracts and unexpired leases, is approved. Each non-Debtor counterparty to an executory
contract or unexpired lease with the Dle.btors is deemed to have consented to the assumption of
its executory contract or unexpired lease, as épplicabie, in accordance with Section 365,

92. Discharge. Except as provided in the Plan, this Confirmation Order or

any Restructuring Agreement, the righis afforded under the Plan and the treatment of Claimns

#4851.2152-1168 : -32-
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under the Plan will be in exchange for and in complete satisfaction, discharge and release of all
Claims against the Debtors arising on or before the Effective Date, including any inlerest
accrued on Claims from the Petition Date. In accordance with the foregoing, except as
provided in the Plan olr this Confirmation Order, this Confitmation Otder will be a judicial
determination, as of the Effective Date, of a discharge of all Claims and other debts and
Jiabilities against the Debtors, pursuant to sections 524' and 1141 of the Bankruptcy Code, and
such discharge will void any judgment obtained against the Debtors at any time, to the extent

that such judgment relates to a discharged Claim,

93.  Approval of Settlement, Releases, Exculpation and Injunction. Without

limiting or diminishing any'éthcr provision of the Plan, the settlement, releases, exculpation
and injunction provisions contained in Article IX of the Plan are approved in their entirety.

94,  Approval of the Stipulation, The 9019 Motion is granted in its entirety.
The Noteholder Settlement set forth in the Stipulation is reasonable, fair and equitable and in
thé best interests of the Estates, and, accordingly, the Stipulation and the Noteholder Settlement

hereby are approved in all respects.

95. Indenture Trustee Under New Qecond Lien Indenture. In agcordance

with the Stipulation and the Noteholder Settiement set forth therein, the Indenture Trustee is
authorized and directed to serve as indenture trustee under the New Second Lien Indenture.

96.  Injunction. In order to preserve and promote- the seitlements
contemplated by and provided for in the Plan and except as otherwise expressly provided in the
Plan, this Confirmation Order or any Restructuring Agreement, all Persons and any Person
claiming by or through them, which have held ot asserted, which currently hold or assert, or
which may hold or assert any Claims or any other Causes of Action, obligations, snits,
judgments, damages, acbts, rights, remedies, or liabilities of any ﬂature whatsoever, and all
Equity Interests, or other rights of a Holder of an equity security or other ownership interest,
against any of the Released Parties based upon, attributable to, arising out of or relating to any
Claim against.or Equity Intercst in any of the Debtors, whenever and wherever arising or

asserted, whether sounding in tort, contract, warranty or any other theory of law, equity of

#4851-2152- 1168 33-
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admiralty, shall be, and shall be deemed to be, permanently stayed, restrained and enjoined
from taking any act‘ionragainst any of the Released Parties for the putpose of directly or
indirectly collecting, recovering or receiving any payment or recovery with respect to any such
Claims or other Causes of Action, obligations, suits, judgments, damages, debts, rights
remedies or liability, and all Equity Interests or other rights of a Holder of an equity security or
other ownership interest, arising prior to the Effective Date, including, but not _Eimited to (i)
commencing or continuing in any manner any action or other proceeding, (i) enforcing,
attaching, collecting or recovering in any manner any judgment, award, decree of order, (iii)
creating, perfecting or enforcing any Lien or encumbrance, (iv) asserting a setoff, right of
subrogation or recoupment of any kind against any debt, liability or obligation due to any
Released Party, and (v) commencing or continuing any action, in any manner, in any place that

does not comply with or is inconsistent with the terms of the Plan.

97.  Approval of Preservation of Causes of Action. Without Himiting or -

diminishing any other provision of the Plan, Article IV.E of the Plan, which provides, among
other things, that, except as provided in the Plan or in any contract, instrumnent, release or other
agrcemen.t.entered into or deli'véx'cd in connection with the Pla.u,. in aceordance with Bankruptcy
Code section 1123(b), the Reorganized Debtors will retain and may enforce any elaims,
demands, rights and Causes of Action that the Debtors or the Estates may hold against any
éntity, to the extent not released under Article IX.D of the Plan, is approved in its entirety.

98,  Plan Classification Controlling. The classification of Claims and Equity

Intetests for purposes of the 'di,stribuﬁ_ons to be made under the Plan shall be governed solely by

¥ the terms of the Plan. The classifications set forth on the Ballots tendéred to the Debtors’
I creditors in connection with voting on the Plan (4) were set forth oii the Ballots solely for
" purposes of voting to accept or reject the Plan, (b) do not necessarily represent and in no event
. shall. be deemed to modify or otherwise affect, the actual ciassiﬁcatior;s of such Claims dnder

- the Plan or for distribution purposes, and (c) shall not be binding on the Debtors, their Estates

or the Reorganized Debtors.
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69.  Stay. Unless otherwise provided in the Plan, all injunctions or stays
provided for in the Chapter 11 Cases pursuant to Bankruptey Code sections 105 and 362, or
otherwise, and in existence on the date of the entry of this Confirmation Order, shall remain in
full force and effect until the Effective Date. Upon the Effective Date, and without in any way
Hmiting the injunction provided for in this Confirmation Order, the injunction provided in
Article IX of the Plan shall apply. Notwithstanding anything to the contrary in the Plan or this
Confirmation Orde, nothing herein shall bar the filing of financing documents or the taking of
such other actions as are necessary 1o effectuate the Restructuring Transactions.

100. Substantive Consolidation. The Jimited substantive consolidation of the
Debtors and their estates as set forth in the Plan is herehj.f approved.

101, Approval of Solicitation. The solicitation of votes on the Plan by the
Debtors, with the assistance of their professionals, including the service of the August 8 Notice
on all creditors entitled to vote on the Plan, was appropriate in all respects, provided adequate
notice to all parties in interest (including voting creditors), comported with the Bankruptey
Code, the Bankruptcy Rules, the Local Rules, and this Court's Disclosure Statement Order and,

accordingly, hereby is approved.

102. Exemption from Certain Transfer Taxes. Pursuant io Bankruptey Code

section 1146(a), the issvance, transfer, or exchange of any security, or the making, delivery,
filing, ot recording of any instrument of transfer under, or in connection with, the Plan shall not
be taxed under any law imposing a record_ing .tax, stamp tax, transfer tex, or similar tax.
Without limiting the foregoing, any transfers from a Debtor to a Reorganized Debtor or to any
other person puréuant to the Plan, as contemplated by the Plan, shall not be subject to any
docﬁment recording tax, stamp tax, real estate transfer tax, mortgage recording tax, Uniform
Comme.roial Code filing ot recording tax, or other similar tax or governmental assessment, All
filing and recording officers (or any other person with authority over the forégoing), wherever
focated and by whomever appointed, shall comply with the requirements of Bankruptcy Code
section 1146(a), shall forego the collection of any such tax or governmental assessment, and

shall accept for filing and vecordation any of the foregoing instruments of other documents
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without the payment of any such tax or governmental assessment. The Court shall retain
specific jurisdiction with respect to these matters.

103. Exemption from Securities Laws. To the maximum extent provided by
Bankruptcy Code section 1145 and applicable non-banksuptcy law, (i) to the extent that the
Debtors’ solicitation of acoeptances of the Plan is deemed to constitute an offer or sale of new
securitics, the Debtors are exempt from the registration requirements of the Securities Act of
1933, as amended, and state or local laws of similar effect and (if) the Restiucturing
Transactions shall be exempt from registration under the Securities Act of 1933, as amended,
and all rules and regulations promulgated thereunder and any state or local law requiring
registration prior (o the offering, issuance, distribution, or sale of securities.

104. Dissolution of Official Commitiees. On the Effective Date, any official

committee appointed by the Office of the United States Trustee in these Chapter 11 Cases shall
dissolve automatically and its members shall be released and disci‘sarged from all rights, duties
and responsibilities atising from or related to the Chapter 11 Cases; provided, however, that the
Committee shall lretaiu the right to review and object, if necessary, to any applications by
professionals retained at the expense of the ﬁstates for allowance of corﬁpensation and
reimbursement of expenses, inc]udiné interim applications, as well as those Filed and served
after the Bffective Date pursuant to Article IL.A.1.d of the Plan, and appear at any hearings

thereon,

105. Retention of Jurisdiction. Pursuant to Bankruptcy Code sections 105(=)

and 1142, and notwithstanding the entry of this Confirmation Order or the occurrence of the

Effective Date, but subject to the next sentence, the Court shall retain exclusive jurisdiction as

" provided in the Plan over all :ﬁ"aa't'tér’s”élri'siiﬁg“dut' of, and related to, the Chapter 11 Cases and the

Plan to the fullest extent permitted by law, including, but not limited to, those matters set forth
in Article X of the Plan, Notwithstanding anything fo the coutrary in the Plan or this
Confirmation Order, this Court’s retention of jurisdiction under the Plan and this Confirmation

Order shall not govern the enforcement of the New First Lien Credit Agreement or the related
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collateral and security documents or any rights or remedies of the parties related thereto or
arising thereunder, al! of which shall be governed by the terms and conditions set forth therein.
106. Returp of Utility Deposits. All utilities, including any person who
received a deposit or other form of adequate assurance of performance pursuant to Bankruptey
Code section 366 during these Chapter 11 Cases (collectively, the “Depasits™), including, gas,
electric, telephoue, water, trash and sewer services shall return such Deposit(s) to the

Reorgal‘aizcd Debtors by o later than 10 business days after the Effective Date, and as of tfle

_ date of this Order, such utilities are not entitled to make requests for or receive Deposits.

107. Administrative Claims Bar Date. Except as otherwise provided in the
Plan, requests for payment of Administrative Claims (other than Professional Fee Claims), to
the extent not already filed as of the date of this Order, r!;ust be filed and served on
Reorganized Debtors and their counsel by no later than thirty (30) days after the Effective Date.
Holders of Administrative Claims (other than Professional Fee Claims) that are required to, but
do not, file and serve a request for payment of such Administrative Claims by such date shall

be forever barred, estopped and enjoined from asserting such Administrative Claims against the

Reorganized Debtors or their property and such Administrative Claims shall be deemed -

discharged as of the Effective Date. Notwithstanding the foregoing,' no request for payment of

an Administrative Claim need be ﬁled with respect to an Administrative Claim previously
Allowed by Final Order, including any Administeative Claims expressly Allowed under the
Plan. The Reorganized Debtors, in their sole. and absolute disgrctmn, may settle and pay any
Administrative Claim in the ordinary course of business without any fﬁrther notice to or action,

order, or approval of the Court,

108, Notice of Confirmation _Ordexj and Effective Date. The Debiors shall

serve notice of the entry of this Confirmation Order to those parties that appeared at the
Confirmation Hearing and those parties that hav;: requested special notice jn these Chapter 1
Cases. Such service constitutes good and sufficient 1;otice pursuant to Bankruptey Rules
2002(f)(7) and 3020(c). On the Effective Date, or as soon t!};;'eaﬁer as is reasonably

practicable, the Debtors shall file with the Court a “Notice of Effective Date” and serve such
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notice by first class mail upon those persons that have requested special notice in these Chapter
11 Cases, which service shal] constitute appropriate and adequate notice that the Plan has
become effective.

109. Final Order. This Confirmation Order is a Final Order and the period in
which an appeal must be filed shall cominence immediately upon the entry of this Confirmation
Order.

- 110, Separate Confirmation Order. This Confirmation Order is and shall be
deemed to be a separate Confirmation Order with respect to each of the Debiors and Estates,
and it shall be sufficient for the purposes thereof that the Clerk of the Bankruptcy Court enters
this Confirmation Order on the docket of the jointly admi:.tistered case, Case No. 12-51156-

BTB.
111. Effect of Conflict between Plan and Confirmation Order. If there is any

direct conflict between the terms of the Plan and the terms of this Confirmation Order, this

Confirmation Order shall coﬁtroL

112, Reversal. If any or all of the provisions of this Confirmation Order are

“hereafter reversed, modified or vacated by subsequent arder of this Coust or any other court,
: ~such reversal, modification or vacatur, shall not affect the validity or propristy of the acts or

obligations incurred or undertaken under or in connection with the Plan prior to the Debtors’

and any other applicable party’s veceipt of written notice of such order. Notwithstanding any
such reversal, medification or vacatur of this Confirmation Order, any such act or obligation

incurred or undertaken pursdant to, and in reliance on, this Confirmation Order priar to the

. effective date and receipt of wrilten notice of such reversal, modification or vacatur shall be

governed in all respects by the original provisions of this Confirmation Order and the Plan. |

113.  Failure to Consummate Plan. If consummation of the Plan does not

occur, then the Plan, any settlement ot compromise embodied in the Plan, the assumption ot
rejection of executory contracts or leases effected by the Plan, and any document or agreement
executed pursuant to the Plan (except for the Commitment Letier and the Fee Letler), shall be

null and voici; provided, however, that the failure to consummate the Plan shall not affect the
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respective rights of the Debtors, Black Diamond, Cap Re and the Indenture Trustee under the
Stipulation. In such event, nothing contained in the Plan, the Disclosure Statement, ot this
Confirmation Order, and no acts taken in prepavation for consummation of the Plan, shalf be
deemed to constitute a'waiver or release of ény Claims by or against the Debtors or any other
party, to prejudice in any manner the tights of the Debtors, the Holder of a Claim or Equity
Interest, or any othet party in any further procecdings involving the Debtors or to constitute an
admission of any sort by the Debtors or any other party, ot be construed as a finding of fact or
conclusion of law with respect thereto,

{14. Payment of Statutory Fees. All fees payable pursuant to section 1930 of
title 28 of the United States Code shall be paid on or before the Effective Date, and shall

continue to be paid on a quarterly basis until the Chapter [1 Cases are closed and the entry of a

final decree,

115. Binding Effect: Waiver of Fed, R. Bankr, P. 3020(e) and Fed. R. Civ,

Proc. 62(a). The 14-day stay‘ provided by Bankeuptcy Rule 3020(¢) and Federal Rule of Civil
Procedure 62(a) shaili not apply to _this Confirmation Order and is hereby waived. [mmediately
upon entry of this Confirmation Order: (a) the provisions of the Plan shall be binding upon (i)
the Debtors, (i) the Reorganized Debtors, (iii) all Holders of Claims against and Equity
Interests in the Debtors, whether or not impaired under the Plan and whether or not, if
impa?red, such Holders accepted the Plan, (iv) any other party in interest, and (v) each of the
foregoing’s respective heirs, successors, assigns, trustees, executors, affiliates, officers,
directors, agents, representatives, attorneys, or beneficiaries and (b) the Debtors are authorized
to consummate the Plan immediately upon entry of this Confinnation Order.

i

i
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SUBMITTED BY:

Paul S. Aronzon (CA State Bar No. 88781)

Thomas R. Kreller (CA State Bar No. 161922)

Haig M. Maghakian (CA State Bar No. 221954)
MILBANK, TWEED, HADLEY & McCLOY LLP -
601 South Figueroa Street, 30th Floor

Los Angeles, California 90017

Reorganization Counsel for
Debtors and Debtors in Possession

Sallie B. Armstrong, NV State Bar No, 1243
DOWNEY BRAND LLP

100 W. Liberty Street, Suite 900

Reno, Nevada 89501

Telephone:  (775) 329-5900

Facsimile: {775) 786-5443

Emal: ‘sarmstrong@downeybrand.com

Local Reorganization Counsel
for Debtors and Debtors in Possession
: HaH
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In accordance with LR 9021, counsel submitting this document certifies that Debtors
filed their Notice of Filing of Findings of Fact, Conclusions of Law, and Order Confirming
Debtors' First Amended Joint Chapter 11 Plan of Reorganization (Dated June 1, 2012) [Doc
710] on October 18, 2012; and after receiving comments and suggestions filed their Notice of
Filing of Updated Findings of Fact, Conclusions of Law, and Order Confirming Debtors' First
Amended Joint Chapter 11 Plan of Reorganization (Dated June 1, 2012) [Doc 729} on October

22, 2012 (the “Order™); and, further certifies as follows (check one):

O The court has waived the requirements set forth in LR 9021,

i This is a Chapter 7 or 13 case, and either with the motion, or at the hearing, I have
delivered a copy of this proposed order to all counsel who appeared at the hearing, any
unreprésented parties who appeared at the hearing, and any trustee appointed in this case,
and each has approved or disapproved the order, or failed to respond, as indicated below
(list each party and whether the party has approved, disapproved, or failed to respond to
the document).

O This is a Chapter 9, 11, or 15 case, and 1 have delivered a copy of this proposed
order to the Trial Attorney for Acting United States Trustee (all counsel who appeared at
the hearing waived signature), he has approved the Order as indicated below (list each
party and whether the party has approved, disapproved, or failed to respond to the
document): :

1 have served a copy of this Order via ECF, and none of the parties appearing at
the hearing on October 22, 2012, have made any objection to this Order.




